Kansas Water Banking Act
2001

K.SA. 82a-761. Title; implementation. (a) K.S.A. 2001 Supp. 82a-761 through 82a-773,
and amendments thereto, may be cited as the Kansas water banking act.

(b) Implementation of the provisions of the water banking act shdl be subject to the availability
of appropriations for that purpose. History: L. 2001, ch. 160, 8 1; July 1.

K.S.A. 82a-762. Definitions. Asusedinthisact:

(8 “Bank boundary” means the geographic area where awater bank operates and conductsthe
functions of awater bank and may encompass more than one hydrologic unit.

(b) “Bank charter” means a document that sets out the articles of incorporation and principa
functions of awater bank.

(o) “Bankablewater right” meansawater right that has been determined pursuant to K.S.A. 2001
Supp. 82a-764, and amendments thereto, to be bankable.

(d) “Chief engineer” means the chief engineer of the division.

(e “Consarvation dement” means the portionof adeposit that istaken out of usefor the duration
of the deposit and is not dlowed to be withdrawn and used by subsequent users.

(f) “Depodgt,” other than as used in “safe depost account,” refersto the deposit of awater right,
or portionof awater right, inawater bank for the purpose of having the bank |ease water fromsuchwater
right, or portion of awater right, to another person or entity.

(9) “Divison” meansthe divison of water resources of the Kansas department of agriculture.

(h) “Hydrologic unit” means a defined areafromwhichwater rightsauthorizing diversionof water
froma source of supply may be deposited and from which water from the same source of supply may be
leased, in accordance with the provisons of this act, without causng imparment of exiding water rights
or asgnificantly different hydrologica effect to other users of water from the same source or hydraulicaly
connected sources of supply.

(i) “Linkedwater rights’ meanstwo or morewater rightsthat authorize common pointsof diversion
or acommon place of use, or both.

(j) “ Sefe deposit account” meansapersonal account hddinawater bank where unused water from
abankable water right is placed for use in future years.



(k) “Term permit” means a permit to appropriate water for a specified period of time.

(1) “Water bank”™ meansa private not-for-profit corporationthat: (1) Leaseswater fromwater rights
that have been deposited in the bank; and (2) provides safe deposit accounts. A water bank may be a
groundwater bank or a surface water bank, or both. History: L. 2001, ch. 160 § 2; July 1.

K.SA. 82a-763. Water bank authority; deposits and leases; safe deposit accounts;
restrictions. (a) A water bank shal be authorized to enter into contracts with holders of water rights for
depodgit in the bank of al or a portionof any water right from a hydrologic unit within the bank boundary,
subject to the following:

(2) The bank shall accept for deposit only awater right, or portionof awater right, that has been
determined to be a bankable water right under K.S.A. 2001 Supp. 82a 764, and amendments thereto;

(2) adepost of agroundwater right shal be for a period of not more than five years,

(3) a depost dhdl be subject to such terms and conditions as provided by the contract between
the bank and the depositor, including pendty provisions for breach of any contract conditions; and

(4) adeposit shdl be subject to suchterms and conditions, and suchapproval by the chief engineer,
as provided by rules and regulations of the chief engineer.

(b) A water bank shdl be authorized to lease water from any water right, or portion of awater
right, that has been deposited in the bank, subject to the following:

(2) Any water leased must be used within the bank boundary and inthe same hydrologic unit from
which the water right authorizing diverson of the weater is deposited;

(2) use of leased water shdl be subject to al provisons of the Kansas water appropriation act,
including but not limited to al requirements reaing to term permits;

(3) alease shdl be subject to such terms and conditions as provided by the contract between the
bank and the lessor, including pendty provisons for breach of any contract conditions,

(4) alease shdl be subject to suchterms and conditions, and such gpprova by the chief engineer,
as provided by rules and regulations of the chief engineer; and

(5) awater bank’ s decision of whether or not to lease water shall not be based on the proposed
use of the weter.
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(c) A water bank shdl provide safe depodit accounts where a holder of awater right may place
unused water from the water right for future withdrawal, subject to the following:

(1) A water right holder shdl placeinasafe deposit account only water fromawater right that has
been determined to be a bankable water right under K.S.A. 2001 Supp. 82a-764 and amendments
thereto;

(2) only water that was unused in the immediate past calendar year may be placed ina safe deposit
account and the amount that shal be placed in such account shdl be less than the total amount of unused
water from the bankable water right in that year;

(3) only water from one water right shdl be placed in a safe deposit account and water from a
water right shal not be placed inmore than one safe deposit account, except that water fromlinked water
rights may be placed in asingle safe deposit account;

(4) each cdendar year that water remainsin a safe depodit account, the amount of water held in
the account shall decrease by a percentage established by the charter of the bank but in no caselessthan
10% annudly of al amounts placed in the account;

(5) the total amount of water accumulated in a safe deposit account shall not exceed the maximum
annud quantity authorized to be diverted under the water right or the aggregate maximum quantity
authorized to be diverted under dl linked water rights from which water is deposited in the account;

(6) use of water withdrawn from a safe deposit account shdl be subject to dl provisons of the
Kansas water appropriation act, including but not limited to al requirements relating to term permits;

(7) assfe deposit account shdl be subject to suchterms and conditions as provided by the contract
between the bank and the account holder, induding pendty provisons for breach of any contract
conditions;

(8) asafe deposit account shal be subject to suchterms and conditions, and such approval by the
chief engineer, as provided by rules and regulations of the chief engineer; and

(9) the operation of safe deposit accounts by the bank shdl not result in an increase in the amount
of net consumptive use of water in any hydrologic unit, computed onalong-termralling average compared
to a representative past period.

(d) A water bank may provide services to facilitate the sde or lease of water rights.

(e) A water bank shdl not own, buy or sell water rights. Higtory: L. 2001, ch. 160, § 3; July 1.
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K.SA. 82a-764. Bankablewater right, determination of. Before awater right or portionof
awater right shal be accepted for deposit in awater bank or water from awater right shal be placed in
asdfe deposit account, the bank, withthe assistance of the divison, hdl determine whether the water right
is bankable, asfollows: (a) Theright isvested or has beenissued a certificate of gppropriation; and (b) the
right has not been abandoned and isingood sanding, based on past water usage and compliance with the
terms of the holder’ s permit and al gpplicable provisons of law and orders of the chief engineer. Higtory:
L. 2001, ch. 160 8§ 4; July 1.

K.S.AA. 82a-765. Water bank charter; approval; requirements. (a) Before awater bank is
authorized to operate in the state, the bank’ s charter must be approved by the chief engineer. Prior to
gpproval, the body wishingto charter the bank shdl submit to the chief engineer the proposed bank charter
and any other information required by rules and regulations of the chief engineer to determine whether the
bank shal be chartered to operate in the state.

(b) The chief engineer shdl approve the charter of a water bank only if the chief engineer
determines that:

(1) The charter ensures that the operations and policies of the bank will be consgtent with the
provisons of this act, the state water plan and dl applicable statutes, rules and regulations, findings and
orders of the chief engineer, groundwater management district policies and water assurance district
operations plans,

(2 thereis sufficient participation by water right holders and water users to make the operations
of the bank practical and feasible;

(3) the governing body of the bank has at least five members and is reasonably representative of
public and private interests in water within the bank boundary;

(4) the bank would not lease or accept for placement ina safe deposit account water fromthe same
hydrologic unit as another chartered bank or accept for deposit awater right that authorizes diversion of
water from the same hydrologic unit as another chartered water bank;

(5) the charter ensures that, for each caendar year, the aggregate amount of dl bank deposts
(determined by multiplying the amount of each water right deposited by the length of time of the deposit
and then adding together the resulting amounts for dl deposits) will equal or exceed the sum of the
aggregate amount of water leased by the bank (determined by multiplying the amount of eachlease by the
length of time of the lease and then adding together the resulting amountsfor al leases) plus the aggregate
consarvation dement of al leases (determined by multiplying the conservationdement of eachlease by the
length of the lease and then adding together the resulting amounts for dl leases);
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(6) the charter ensures that the operations of the bank will not result inimpairment of exiding water
rights or an increase in depletion of severdly depleted groundwater aquifers or stream courses,

(7) the charter ensures that the operations of the bank will result ina savings of 10% or moreinthe
total amount of groundwater consumed for a representative past period pursuant to water rightsdeposited
inthe bank, exduding groundwater located in an intensive groundwater use control areawhere corrective
control provisons have reduced the dlocation of groundwater to less than the quantity previoudy
authorized by water rightsin the areg;

(8) the charter provides a procedure for resolution of complaints by bank participantsand others
impacted by the bank policies, practices and operations,

(9) the charter ensures that the determination of the portion of awater right that is bankable shal
be subject to the following:

(A) The determination shdl be primarily based on a representative period of average water
consumption for the hydrologic unit from which water is authorized to be diverted under the water right;
and

(B) the method of determination shall not penaize past implementation of water conservation
practices;

(10) the charter ensures that the totad amount of groundwater leased each year from each
hydrologic unit does not exceed 90% of the historic average annua amount collectively diverted pursuant
to al deposited water rightsor portions of water rightsfrom such unit for arepresentative past period; and

(12) the charter provides a procedure for the dissolution of the bank, specificaly stating how the
remaining deposits and safe deposit accounts will be distributed.

(¢) Prior to July 1, 2002, not more than one water bank shdl be chartered to operate in the state.
Such water bank shal be a groundwater bank. On or after July 1, 2002, one additiona water bank may
be chartered to operateinthe state. Such water bank shdl be a surface water bank or asurface water and
groundwater bank.

(d) A water bank shdl be chartered for aperiod of not more than seven years, a which timethe
bank shdl be subject to review inaccordance withK.S.A. 2001 Supp. 82a- 767, and amendmentsthereto,
to determine whether the bank’ s charter shal be extended.

(e) Any amendment to the charter of awater bank must be approved by the chief engineer prior
to adoption of the amendment. History: L. 2001, ch. 160, 8 5; July 1.
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K.SAA. 82a-766. Annual reports;, water bank; water users. (&) On or before February 10
of each year, each water bank shal submit to the chief engineer areport containing the following:

(1) With regard to water rights or portions of water rights on depost in the bank during the last
year: (A) Thetota quantity of water authorized to be diverted annudly pursuant to each such water right
or portion of awater right; (B) the tota quantity of water used, by purpose of use, and acres irrigated for
the portion authorized to be used for irrigation, during the last year asaresult of leases of suchwater rights
or portions of water rights, and (C) the total quantity of water used, by purpose of use, and acres irrigated
for the portion authorized for irrigation pursuant to such water rights or portions of water rights during the
two years preceding the last year; and

(2) with regard to water in each safe deposit account in the bank: (A) An accounting of the total
quantity of water placed in such accounts during the past year and a baance at year end; (B) the tota
quantity of water used during the past year, and acresirrigated if anirrigationwater right, from the account;
(C) thetotd quantity of water authorized to be diverted annudly, the quantity actudly used and the acres
irrigated, if an irrigation water right, during the past year pursuant to the water rights or linked water rights
related to such account; and (D) the total quantity of water used and acresirrigated pursuant to suchwater
rights during the two years preceding the last year.

(b) The chief engineer may require owners of water rights deposited in a water bank, owners of
water rights that have placed water in safety deposit accounts in awater bank and persons leasing water
fromawater bank to file annua water usereports at adate earlier thanthat provided by K.S.A. 82a-732,
and amendments thereto.

(c) The report required by this section shdl be in the form prescribed by the chief engineer.
History: L. 2001, ch. 160, § 6; July 1.

K.S.A.82a-767. Evaluation of water bank; evaluation team; extension or lapseof charter.
() Not later thanfive years after the establishment of awater bank, the director of the Kansaswater office
shdl convene ateam to evauate the operation of the bank. The team shdl consist of:

(1) The director of the Kansas water office, or the director’s designee, who shal serve as
chairperson of the team;

(2) the director of the Kansas geologica survey, or the director’s designee;

(3) two members who represent water right holders and water users who have used the bank’s
services, which members shdl be selected by the governing body of the bank;

(4) members selected by the chief engineer as follows: (A) Two members engaged in teaching or
researchat ingtitutions of postsecondary education in subjectsinvolving water resources, induding but not
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limited to water resources engineering and hydrology; (B) a member who is an economist withknowledge
and experience in water resources; (C) one member having knowledge and experience in water law; and
(D) two members having knowledge and experience in water policy issues and resding outside the bank
boundary, who shal represent the public interest;

(5) one representative of each groundwater management didtrict located in whole or in part within
the bank boundary selected by the board of directors of such district; and

(6) one representative of eachwater assurance didrict located in whole or in part within the bank
boundary sdlected by the board of directors of such digtrict.

(b) The gtaff of the Kansas water office shdl provide staff assstance to the evauation team.

(c) Not morethanone year after ateamis convened pursuant to this section, the team shdl submit
areport of itseva uationand recommendations to the governor, the Kansas water office, the Kansas water
authority, the secretary of agriculture, the chief engineer and the senate standing committee on natural
resources and the house standing committee on environment, or the successors to such committees

regarding:

(2) The operations and policies of the bank and whether they are consstent withthe provisons of
this act, the state water plan and dl gpplicable statutes, rules and regulations, findings and orders of the
chief engineer, groundwater management digtrict policies and water assurance district operations plans,

(2) whether the operations of the bank are achieving the goa's and objectives of water banking as
St out in the state water plan and whether changes could be made to further those goals and objectives,

(3) whether the charter of the bank should be extended;

(4) the terms under whichthe bank’ s charter should be dlowed to lapse, if the team recommends
that the charter not be extended;

(5) the bank’ simpact onthe entirearea of dl hydrologic units any parts of whichare encompassed
in the bank’ s boundary; and

(6) any other matters that the team determinesrelevant to the future of water banking in the Sate.
(d) Unlessotherwise provided by law, the chief engineer, inaccordance withthe recommendations
of the team, may extend the charter of the bank for anadditional period not to exceed sevenyears or may

alow the bank charter to lgpse under the terms recommended by the team. Higtory: L. 2001, ch. 160, 8
7; uly 1.
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K.SA. 82a-768. Application of law reating to abandonment of water right. Deposting a
water right in awater bank or placement of water ina safe deposit account inawater bank shdl condtitute
due and suffident cause pursuant to K.S.A. 82a-718, and anendmentsthereto, for falureto usewater for
alawful, beneficia use for the term of the deposit or the placement. Higtory: L. 2001, ch. 160, § 8; duly.

K.SA. 82a-769. Rulesand regulations. The chief engineer may adopt rules and regulations
to administer and enforce the provisons of thisact. Higtory: L. 2001, ch. 160, § 9; July 1.

K.S.A. 82a-770. Enforcement of act. (a) In addition to any other provison of this act or the
Kansas water appropriation act, and subject to the provisons of subsection (b), the chief engineer may
suspend the use of water under aterm permit, an approved application for a permit to appropriate water
for beneficid use, anappropriationright or a vested right, acquired pursuant to the provisons of the Kansas
water appropriation act, for the faillure to comply with the provisons of thisact. The sugpenson may be
for adefined period inasubsequent calendar year or years but does not include or prevent the enforcement
of the terms, conditions and limitations of awater right or permit during the current year of use.

(b) The chief engineer shdl suspend the use of water under a permit or water right pursuant to
subsection (&) only uponnoticeand hearing in accordance withthe provisions of the K ansas adminidrative
procedure act.

(c) Ordersof the chief engineer issued pursuant to this sectionare subject to review in accordance
with the provisons of K.S.A. 2001 Supp. 82a-1901, and amendments thereto. History: L. 2001, ch.
160, § 10; July 1.

K.SA. 82a-771. Payment of certain costsof water bank. Eachwater bank shdl pay all costs
incurred by the divison and by the Kansas water office for assstance and services provided pursuant to
thisact, induding, but not limited to, costs for personnel necessary to provide suchass stance and services.
History: L. 2001, ch. 160, § 11; July 1.

K.S.A. 82a-772. Water resourcescost fund. (a) Thereishereby created in the state treasury
the water resources cost fund. The chief engineer shdl remit to the state treasurer in accordance withthe
provisons of K.SA. 75-4215, and amendmentsthereto, dl moneys received by the divison to reimburse
costs as required by K.S.A. 2001 Supp. 82a-771, and amendments thereto. Upon receipt, the state
treasurer shal deposit the entireamount inthe state treasury and credit it to the water resources cost fund.

(b) Moneys in the water resources cost fund shdl be expended only for the divison's costs of
providing ass stance and services as provided by this act.

(c) On or before the 10" of each month, the director of accounts and reports shall transfer from
the state general fund to the water resources cost fund interest earnings based on:
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(1) The average daily balance of moneys inthe water resources cost fund for the preceding month;
ad

(2) the net earnings rate for the pooled money investment portfolio for the preceding month.

(d) All expenditures from the water resources cost fund shall be made in accordance with
appropriation acts upon warrants of the director of accounts and reports issued pursuant to vouchers
approved by the chief engineer for the purposes set forthinthis section. History: L. 2001, ch. 160, 8 12;
Jduly 1.

K.SA. 82a-773. Water office cost fund. (@) Thereis hereby created in the Sate treasury the
water office cost fund. The director of the Kansas water office shall remit to the Sate treasurer in
accordance withthe provisons of K.S.A. 75-4215, and amendments thereto, al moneys received by the
water office to reimburse costs as required by K.S.A. 2001 Supp. 82a-771, and amendments thereto.
Upon receipt, the state treasurer shdl deposit the entire amount in the state treasury and credit it to the
water office cost fund.

(b) Moneysinthe water officecost fund shdl be expended only for the Kansaswater office scosts
of providing assistance and services as provided by this act.

(c) On or before the 10™ of each month, the director of accounts and reports shdl transfer from
the state genera fund to the water office cost fund interest earnings based on:

(2) Theaverage daily baance of moneysinthe water office cost fund for the preceding month; and

(2) the net earnings rate for the pooled money investment portfolio for the preceding month.

(d) All expenditures fromthe water office cost fund shdl be made inaccordancewithappropriation
acts upon warrants of the director of accounts and reports issued pursuant to vouchers gpproved by the

director of the Kansas water office for the purposes set forth in this section. History: L. 2001, ch. 160,
8§13, duly 1.
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